


















































































standards and cause disturbances in noise-sensitive areas, such as residential areas.

(Potentially Significant)." Expected levels of project-generated noise levels

during construction -which will be built out over eleven years - is analyzed and

discussed in the EIR. The noise levels will vary with the type of construction, the

time of day, other activities occurring at the site or nearby, whether impact tools

(especially for pile driving) are being used, and so forth. (AR 886-889). Four

mitigation measures (M.M.G.l b through M.M.G.I d) are proposed and adopted.

Petitioners contend that these mitigation measures are insufficient because they

provide no certainty and only require mitigation "where feasible."

A review of the mitigation measures reflects that the only measure that is not

conditioned on implementation "when feasible" or "where feasible" is M.M.G.la.

That mitigation measure merely requires that the project applicant shall require

construction contractors to limit standard construction activities to standard hours

generally required by the City of Oakland Building Services Division (7 a.m. to 7

p.m. on weekdays, pile-driving and other extreme noise generating activities

between 8 a.m. and 4 p.m. and no activities on weekends, except for interior

work.) M.M.G.lb provides that, to reduce day time noise, "best available noise

control techniques" shall be used "wherever feasible"; impact tools shall be

hydraulically or electrically powered "wherever feasible;" stationary noise sources

shall be located as far from adjacent receptors "as possible" and muffled "to the

extent possible"; and the noisiest phases of construction will comply with local

noise ordinances (requiring a 10 day limit) "if feasible." M.M.G.lc requires a set

of site-specific noise attenuation measures be completed and lists a number of

such measures that might be included "as feasible." Finally, M.M.G.ld requires

the project applicant submit a list of measures to track and respond to complaints.

(AR 889-893.)

While it is true that an EIR is not required to set forth the precise extent to

which mitigation measures will be implemented, (see Sacramento Old City

Association v. City Council ofSacramento (1991) 229 Cal.App.3d 1011,1036-
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1037), deferring the specifics of the mitigation measure is only permissible where

the local entity commits itself to mitigation and lists the alternatives to be

considered and possibly incorporated in the mitigation plan. (Defend the Bay v.

City ofIrvine (2004) 119 Cal.AppAth 1261,1275.) Here, the EIR lists alternatives

that could be incorporated into the mitigation plan albeit (with the exception of

M.M.G.l a and M.M.G.I d) they are only called for "to the extent feasible",

"whenever feasible", "wherever feasible" or "if feasible." However, the EIR

acknowledges that implementation of all the mitigation measures "to the extent

feasible" will not adequately reduce the potential construction related noise

impacts given the significant number of piles to be driven at the site over the 11­

year construction period. Thus, the ErR determined that the impact, after

mitigation, remains "significant and unavoidable." Substantial evidence supports

that finding.

The petitions for writ are DENIED on this issue.

C. Mitigation Measures For Air Quality Impacts

Petitioners' argument concerning air quality mitigation is similar to their

argument on mitigation measures for construction noise, supra. The ErR

identifies several possible measures to mitigate air pollution resulting from the

project, including ridesharing measures, transit and shuttle measures, and bicycle

and pedestrian measures. (AR 773-774). However, the ErR states that the project

sponsor shall implement those measures "as feasible and practical", without

identifying the circumstances under which the measures would be considered

feasible and practical.

As discussed above, it is not necessary for an EIR to set forth the precise extent

to which mitigation measures will be implemented, and deferral of the specifics is

permissible where the local entity commits itself to mitigation and lists the

alternatives to be considered and possibly incorporated in the mitigation plan.

There is no question that the air pollution mitigation measures discussed at AR

773-774 can be implemented if necessary. In addition, as with thenoise impacts,
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the EIR acknowledges that, even with these mitigation measures, the project's

impact on air pollution will be "significant and unavoidable". (AR 774).

Substantial evidence supports that conclusion.

The petitions for writ are DENIED on this issue.

IV. RESPONSE TO COMMENTS AND FINDINGS OF
INSIGNIFICANCE

CEQA requires a "good faith, reasoned analysis" in response to comments

to the draft EIR. Conclusory statements unsupported by factual information will

not suffice. (CEQA Guidelines 15088(c).) While an ErR need not analyze "every

imaginable alternative or mitigation measure", it should "respond to specific

suggestions for mitigating a significant environmental impact unless the suggested

mitigation is facially unfeasible". Furthermore, "while the response need not be

exhaustive, it should evince good faith and a reasoned analysis." (Los Angeles

Unified School District, supra, 58 Cal.AppAth at 1029.)

With regard to the findings made by an agency, it has been stated: "There

is no 'gold standard' for determining whether a given impact may be significant."

(Protect the Historic Amador Waterfront v. Amador Water Agency (2004) 116

Cal.App.a'" 1099, 1107.) CEQA Guidelines reflect the range of meanings

attached to the concept of "significance", noting: "An ironclad definition of

significant effects is not always possible because the significance of an activity

may vary with the setting. For example, an activity which may not be significant

in an urban area may be significant in a rural area." (CEQA Guidelines §

15064(b).)

Whatever the agency's significance determination, it must be supported by

credible analysis and substantial evidence. (See e.g. Kings County Farm Bureau,

supra, 221 Cal.App.3d at 711-712.) Differing opinions as to potential impacts or

the effectiveness of mitigation measures proposed do not prevent an agency from

relying on evidence it finds most credible, or from determining that the impacts
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are less than significant. (Association ofIrritated Residents v, County ofMadera

(2003) 107 Cal.App.d" 1383, 1390-1391.)

In this case, the Petitioners argue that as to certain impacts, the EIR's

responses to comments were inadequate and certain CEQA findings are not

supported by a credible analysis or substantial evidence in the record. The court

addresses each of these claims below.

A. Traffic Stream Findings

Petitioners argue that the EIR did not adequately respond to comments

from the California Public Utilities Commission (CPUC) and Capitol Corridor

suggesting mitigation measures for traffic stream impacts and, its conclusion that

the mitigation measures proposed will reduce those impacts to a less than

significant level is not supported by substantial evidence.

As the site maps indicates, train tracks parallel the 1-880 freeway east from

Jack London Square past the project site.22 (AR 593, Figure IV.B-4 at 725).

There rail line is operated by the Union Pacific Railroad (UPPR) and it carries

freight and Amtrak passenger train service. At-grade crossing of these tracks

occurs at s" Avenue, a principal access point for cars, pedestrians, and bicyclists

to cross north of the freeway. (AR 598).

The Amtrak services out of Jack London Square station operate three lines:

the Capitol Corridor with 24 trains per day, the San Joaquin with 12 trains per day,

and the Coast Starlight with 2 trains per day. (AR 727). Amtrak trains are

traveling up to 60 m.p.h. along this corridor. (AR 1655). In addition, freight rail

service operates with no set or published schedule. Observations made on one

day noted that six freight trains passed by the project site in 10 hours but because

no set schedule exists, more or fewer trains might be expected on any given day

22 The EIR notes that "[gjiven the location of the project site [next to the freeway]
it is expected that much of the project traffic would access the site from 1-880.
(AR 668).
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and the EIR concluded that "[t]he only certainty is that UPRR will continue to use

these tracks for freight operations in the foreseeable future." (AR 727).

The primary concern raised by petitioners is at-grade-rail crossing safety.

This potential impact with regard to site access and circulation was recognized as

significant and is set forth as Impact B.7 ofthe ErR: "The project would increase

the potential for conflicts among different traffic streams. (Significantj.?"

Following issuance of the draft ErR, the CPUC wrote the City24 that "[tjhe

EIR fails to recognize that at-grade highway-rail crossings present safety hazards

due to the potential for collisions of trains with motorists, bicyclists, and

pedestrians." (AR 1665). Noting that the only proposed mitigation measures set

forth in the draft ErR were to widen roadways, signalize intersections, and

optimize timing between the signals, the CPUC expressed that even these

mitigations would be insufficient. (AR 1655). The CPUC recommended, among

other measures, improvements or closure of at-grade crossings, constructing

grade-separated crossings, constructing fencing to limit the access of trespasses,

specifically fencing along the railroad right of way; and installing arms and gates.

At Oak and 5th
, the CPUC had specific recommendations for installing un­

mountable medians, flashing light signals, prohibiting parking, refurbishment of

warning signs and markings, putting up a DO NOT STOP ON TRACKS signs,

and other measures. (AR 1656).

Capitol Corridor also wrote a letter echoing some of the concerns raised by

the CPUC, noting "the EIR is silent on the impacts of pedestrian safety with

respect to having this project so close to active railroad tracks." (AR 1648).

23 Additionally Impact B.1 0 identifies a potentially significant impact due to
project construction that would temporarily affect traffic flow and circulation,
parking, andpedestrian safety. (AR 732).
24 The CPUC wrote three letters to the City: on September 20, 2005 (Letter A),
October 18,2005, and December 22,2005 (Letter M)
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In response to the CPUC and Capitol Corridor letters, and other comments,

the City issued Master Response "F,,25 (AR 1594-1596). In Master Response F

the EIR considered "Pedestrian Activity At Nearby Rail Crossings. " It conceded

that the draft EIR did not specifically address this issue because "there are existing

safety measures (i.e. crossing gates, warning lights, and chain link fencing along

the Embarcadero) that would limit the ability ofpedestrians from the project to

cross the tracks," It agreed that additional pedestrian safety improvements could

be installed at the existing at grade crossing at 5th Avenue, specifically, "additional

directional signage and some channelization" but it rejected installation ofarms

and gates because such devices could trap pedestrians along the tracks, It also

discussed planned Measure DD improvements for pedestrian access and bicycles

that are designed to encourage travel along the Lake Merritt Channel to the

waterfront area (although it acknowledges such improvements have not been

started). It concluded that installing additional signage and refurbishing advance

warning signs and markings should be added as mitigation, It noted that fencing

already exists at areas of concern. (AR 1594- 1596).

In response to Letter M, the City further noted that closure of at-grade

crossings would require agreement of the UPRR and Caltrans but, as to identified

areas for possible removals, it rejected the suggestion as inadvisable for various

reasons including lack of alternative routes, limiting access, reducing emergency

vehicle access and limiting connectivity with the remaining areas of Oakland,

2S Respondent and Real Parties have also referred the Court to the Transportation,
Circulation and Parking section of the DEIR to support their position that the
response to comments and findings are supported by substantial evidence. (AR
668-719). Having read this document the Court must agree with Petitioners that it
does not at any point discuss how MM B,7 addresses the safety hazard impact
from rail traffic. The section is a fairly comprehensive analysis of the impact of
the project on traffic congestion at rail crossings, emergency response and air
quality, The portion of the EIR analysis recommending MM B.7 concerns
"internal project site design elements" for spacing of intersections, cross-section
elements, and design of curb ramps within the site (e.g. that they are to be ADA
compliant). (AR 728-729).
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(AR 1664). It rejected grade-separated crossings as impracticable due to various

topographic, engineering and environmental constraints and again opined that

installing arms and gates could create a hazard by trapping persons or automobiles

between tracks. (AR 1664-1666).

The result was that Mitigation Measure B.? was slightly modified. It calls

for reconfiguring certain intersections for right-in/right out movements only;

installation of traffic signals to minimize queuing up; design of pedestrian

facilities (including sidewalks, cross walks, and curb ramps) to comply with ADA

standards; maintenance or reconstruction ofthe fence along the Embarcadero

adjacent to the Project site to limit access to the railroad tracks, and installation of

additional bicycle and pedestrian warning signage at existing at-grade crossing

along 5th Avenue. (AR 110, 729,1548). The EIRdetermined that, after

mitigation, the impact of traffic stream conflict is "less than significant."

As noted above, CEQA requires a "good faith, reasoned analysis" in

response to comments to the draft ElR. Conclusory statements unsupported by

factual information will not suffice. (CEQA Guidelines 15088(c).) However, at

least one court has held that responses that may not in certain respects be wholly

thorough may suffice if the agency's responses to comments, viewed as a whole,

evidence good faith and reasoned analysis and "adequately serves the disclosure

purposes which is central to the EIR process." (Twain Harte Homeowners Assn. v.

County ofTuolumne (1982) 138 Cal.App.3d 664, 686.)

In this case, the Court cannot say that the City's response to the CPUC and

Capitol Corridor comments was not in good faith or that the City failed to engage

in a reasoned analysis. Indeed, in its Reply Brief, Petitioners acknowledge that

two responses (those regarding closing grade crossings and grade separations)

were "adequate" and the response to "pedestrian swing gates and barriers" was

"possibly adequate". Their complaint is limited to the lack of specific response to

CPUC suggestions for traffic signal preemption, unmountable medians, flashing
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red signals, parking prohibitions, and improved sidewalk surfacing. The rejection

of those measures, and adoption of others, was within the purview of the City.

Where there are disagreements as to appropriate mitigation measures or

dispute as to the effectiveness of a particular mitigation measure, the agency may

choose to accept one side over the other. Further, that there is a debate as to the

effectiveness of the mitigation measure does not prevent it from determining that

the impact, after mitigation, will be less than significant. (Association ofIrritated

Residents, supra, 107 Cal.App.4th at 1391.) Here, the City considered the

recommendations of CPUC and Capitol Corridor and others, and despite opinions

to the contrary made the determination that the impact was less than significant

after mitigation. On this record there is sufficient evidence to support that

determination.

The petitions for writ are DENIED as to this issue.

R Seismic Risk Findings

The ErR advises that the project site, which was part of the San Francisco

Bay before filling operations created the area in the mid to late l800s and early

1900s ".. .is at risk for experiencing at least one major earthquake within the next

30 years. (AR 848, 860). Because the Project will construct 3,100 housing units

including residential towers up to 24 stories in height, it is acknowledged that the

Project "would result in increased population and development in an area

subjected to seismic risks and hazards." (AR 867). In the event of a major

earthquake in the region, two specific substantial impacts were identified in the

ErR: (1) seismic ground shaking that could potentially injure people and cause

collapse or structural damage to proposed structures [Impact F.(I)] and (2)

liquefaction and earthquake-induced settlement [Impact F.(2)]. (AR 112,1558).

The EIR determined that these impacts, however, are "less than significant" after

mitigation. Petitioners argue that the EIR contains no meaningful analysis to

support these findings and they are not supported by substantial evidence in the

record. The Court agrees.
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The mitigation measures (M.M.F.l and M.M.F.2, respectively) call for a

site specific, design level geo-technical investigation for each site area and each

building. (AR 1558). M.M.F.1 (addressing potential collapse or structural

damage at the site) explains that the geo-technical investigation shall include an

analysis of ground motions at the site from known active faults and shall be

consistent with the most recent version of the California Building Code "which

requires structural design that can accommodate ground accelerations expected

from known active faults." This mitigation measure states that final design

parameters for the walls, foundations, foundation slabs, and surrounding related

improvements shall be determined following investigation. Those final designs

are then to be reviewed and approved by a registered geo-technical engineer. All

recommendations from the project engineer and geo-technical engineer shall be

included in the final design and incorporated into the Project.

Mitigation measures to reduce the impact of potential liquefaction and

settlement are set forth in M.M.F.2. This mitigation measure calls for "an updated

site specific design level geo-technical investigation for each building site to

consider the particular project designs and site specific engmeermg

recommendations for mitigation of liquefiable soils." Mitigation of these soils are

to be addressed using "various proven methods," specifically including subsurface

soil improvement, deep foundations, structural slabs, and soil cover. M.M.F.2

calls for site-specific methods for addressing liquefaction and indicate they could

include dynamic compaction, compaction grouting, jet grouting, and vibroflotation

that "can significantly reduce the risk of liquefaction." The mitigation measure

mentions various techniques utilized for reducing damage due to liquefaction and

references the California Geological Survey's Guidelines For Evaluating and

Mitigating Seismic Hazards for other suggestions. M.M.F.2 states that measures

will be evaluated and "the most effective, practical and economical measures

should become part of the project." (AR 1559). Before incorporation into the
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project, the measures are to be reviewed for compliance with the CGS Geology

Guidelines.

Neither the impact statements or mitigation measures as set forth above

provide any analysis as to what mitigation techniques will actually be used and

how those mitigation measures will, in fact, reduce the impacts of a major

earthquake to less than significant. For instance, while M.M.F.!. states that

analysis for expected ground motions shall be "consistent" with the California

Building Code "which requires structural design that can accommodate" seismic

ground shaking, the mitigation measure does not require that the measures finally

approved shall meet or exceed the structural design requirements set forth in the

Building Code or what "accommodate" means in the context of reducing the

impact to less than significant. M.M.F.2 also does not require that the final design

and engineering specifications for buildings at the site meet a particular standard

or that any of the methodologies mentioned in the mitigation measure to reduce

liquefaction impacts shall be employed at the site. Instead M.M.F.2 only provides

that "the most effective, practical and economical methods should become part of

the project." [Italics added.] (AR 1559). It is unclear whether "should" means

"shall" or "may" in this context. Again, even if sufficient, there is no analysis of

how this mitigation measure will reduce the impact to less than significant.

Nor does the Treadwell & Rollo geo-technical report provide the analysis

that allows the agency to reach the conclusion that the significant impacts from a

major earthquake (that is predicted will occur within the next 30 years) will be

reduced to "less than significant" by virtue of the stated mitigation measures. That

report does render various opinions about the potentials at the site for ground

rupture (very low), strong ground shaking (variable depending upon magnitude of

earthquake and other factors); cyclic densification (less than \/, inch); liquefaction

(variable); lateral spreading (of concern); and seismic slope stability (limited).

Various building methodologies to reduce potential earthquake-induced impacts

are discussed and recommended in the report. (AR 7951-7986). Treadwell &
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Rollo therefore conclude that "from a geo-technical standpoint, the site can be

developed as planned." (AR 7955). But that conclusion is not equivalent to a

determination that the impacts, after mitigation proposed, will be less than

significant. It is possible, perhaps even likely, that implementation of some or all

of the techniques for reducing liquefaction and structural collapse described in the

Treadwell & Rollo Report and also in M.M.F.l and M.M.F.2, if implemented,

would reduce the seismic risks to insignificance. But, that analysis has not been

done. Furthermore, as written, the measure does not commit the City to

implementing any particular building technique, to follow any specified standard

(other than Building Code requirements), or incorporate the recommendations

made by Treadwell & Rollo. (See CEQA Guidelines § 15226.4(a)(1)(B) and

(a)(2)(1).)

This case is in contrast to Federation ofHillside & Canyon Associations v.

City of Los Angeles (2000) 83 Cal.App.a" 1252 where the court rejected

petitioners' claim that the city's finding that water supply would exceed demand in

the year 2010 was not supported by the evidence. The court disagreed because the

Elk's projection of an increased water supply to serve the projected increase in

demand did not rely on expected water surplus; rather it relied on specifically

identified mitigation measures to reduce the significant impact to less than

significant level that included conservation programs, infra-structure

improvements, measures to encourage alternative water supplies, measures to

reduce consumption and increase supply. Thus, substantialevidence supported the

city's findings that the impact of the projected growth from the project on water

supplies would be less than significant. In this case, possible techniques and

methods are described as available but none are actually included or incorporated

as a mitigation measure and the substantial evidence that these measures will

reduce the impact to less than significant is absent from the record.

Petitions for writ are GRANTED as to this claim.
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C. Jurisdictional Wetlands Findings

Petitioners argue that the wetlands mitigation measures constitute deferred

mitigation because no permit conditions or other objective performance criteria are

contained in the mitigation measures. The court disagrees.

In contrast to the seismic findings and mitigation measures just discussed,

the mitigation addressing the impacts to wetlands commit the City to take specific

actions and meet specified standards and goals. The EIR identifies "substantial

adverse effects on potentially jurisdictional wetlands or waters of the U.S. under

the jurisdiction of the Corps, waters of the State under the jurisdiction of the

Regional Water Quality Assurance Board (RWQCB), and wetlands under the

jurisdiction of BCDC" which would occur during construction activities (Impact

1.2) The first measure provided to reduce this impact is the creation of "a verified

wetland delineation" prior to the submittal of regulatory permit applications. With

regard to this mitigation measure, the ErR notes that the project sponsor has

already submitted draft delineation to the Corps. The second mitigation requires

wetland avoidance and the use of best management practices in areas that are

avoided. Those practices "shall" include installation of slit fencing, straw wattles

or other appropriate erosion and sediment control methods or devices. Mandatory

procedures are delineated for equipment and construction operations. The

mitigations specify the particular regulatory permits, agency approvals or

certificates that will be required to be in place before the start of construction

activities. Best management practices are mandated to comply with the NPDES

permit requirements, the Long-Term Management Strategy for the Placement of

Dredged Material In San Francisco Bay Region, and specified measures are

described and identified throughout.

In Riverwatch v. County ofSan Diego (1999) 76 Cal.App.s" 1428

petitioners challenged the adequacy of an EIR prepared for development of a rock

quarry and widening of a state route to accommodate increased traffic from the

quarry. The Court of Appeal rejected the claim that the ErR was defective
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because it deferred preparation of a more detailed realignment of State Route 76

until Caltrans had conducted a study as part of the required permit to encroach on

the San Luis River floodplain, The appellate court explained that the deferral was

appropriate because there was nothing in the record that suggested the impact

could not be mitigated in the manner described in the final EIR even though the

entire extent and precise detail of the mitigation that would be required was not

known, Further, a mitigation measure or condition of approval that simply

requires "appropriate engineering and design criteria" is sufficient where evidence

supports that the criteria are "well established", (Dry Creek Citizens Coalition v.

County ofTulare (1999) 70 CaLAppAth 20, 34-36,)

In this instance the mitigation measure does not improperly defer analysis

of environmental effects or improperly defer mitigation merely because necessary

permits and certificates will be required from other agencies before any

construction begins, The mitigation measure requires compliance with specific

standards and permit requirements of the Corps, RWQCB and other regulatory

agencies entrusted with protection of wetlands. Hence, the less than significant

finding, with mitigation, is supported by substantial evidence in the record.

The petitions for writ are DENIED as to this claim.

V. STATEMENT OF OVERRIDING CONSIDERATIONS

After adopting appropriate findings pursuant to PRC 21081 (a) an agency

may adopt a "statement of overriding considerations" as a means to approve a

project with unmitigated significant environmental impacts, Such a statement

focuses on the larger, more general reasons for approving a project such as the

need to create jobs, provide more housing, generate taxes and the like, (Sierra

Club v. Contra Costa County (1992) 10 Cal.AppAth 1212, 1222.) Although the

EIR need not itself address the possible benefits that may justify project approval,

the statement of overriding considerations must be supported by substantial

evidence in the administrative record, (CEQA Guidelines 15093(b); Koster v,

County ofSan Joaquin (1996) 47 Cal.App.a'" 29, 32.) In this case, the Court has
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granted petitions for writ of mandate in part, thus further analysis may result in

modification of some findings and reconsideration or modification of the

statement of overriding considerations. Hence, this Court cannot fairly nor does it

need to address this.issue at this time.26

WHEREFORE, IT IS HEREBY ORDERED:

A writ of mandamus shall issue directing the respondent City of Oakland

void its certification of the Environmental Impact Report, CEQA Findings and

Statement of Overriding Considerations and approval of the Project. The writ

shall include a directive that the matter be remanded to the City for further action

as set forth herein. This Court will retain jurisdiction over respondent's

proceedings, by way of return to this peremptory writ, until the Court has

determined that Respondents have complied with the provisions of the California

Environmental Quality Act. Petitioners are ordered to prepare and submit

proposed writs and judgments for the Court's approval no later than December 17,

2007.

SO ORDERED.

1I11")oq.
Date Jo- ynne Q. Lee, Judge

lameda County Superior Court

26 The Court notes that Respondents argue that Petitioners failed to exhaust
administrative remedies with regard the their challenge to the adequacy of the
Statement of Overriding Considerations. The record reflects that at least one
citizen questioned the adequacy of the statement of overriding considerations. (AR
6173). However, as noted, the court does not reach this issue in light of its other
determinations.
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